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Exhibit A 
Commercial New Construction Program Terms and Conditions 

 
1. Financial Support  

(a) Subject to these Terms and Conditions, New York State Energy Research and Development Authority (“NYSERDA”) will pay 
financial support for installation of EEMs in qualified building projects.  
(b) “EEMs” are defined as energy efficiency measures as described in the technical assistance report and as approved by 
NYSERDA. 
 
2. Eligibility 

(a) Eligible applicants for electric or gas financial support are New York State electricity or firm gas distribution customers of a 
participating utility company and who pay into the System Benefits Charge.  
(b) Eligible applicants must have legal authority to make energy efficiency improvements in the property they occupy or will occupy.  
Eligible applicants are defined as the building owner of the property, a tenant/leaseholder with at least five years remaining on the 
lease, or non-residential condominium owners occupying and holding title to space within the subject building, or non-residential 
cooperative share-holders having the right to occupy space within the subject building.  All applicants including those in a negotiated 
rate class must pay the System Benefits Charge in order to be eligible for this program.  Applicants must certify their eligibility on their 
applications.   
(c) EEMS can only be installed in commercial, institutional, educational, healthcare, governmental and not-for-profit facilities.  
(d) Projects that are out to bid are generally not eligible for Whole Building Design financial support, but may be considered on a case 
by case basis. 
 
3. Approval and Installation 

(a) NYSERDA is not bound to pay any financial support unless NYSERDA approves the EEMS proposed by the applicant and the 
measures were installed and inspected.  NYSERDA reserves complete discretion to approve or disapprove any proposed EEMs. 
 
4. Financial Support Amounts 

(a) Before approving any financial support amounts requested by the applicant, NYSERDA reserves the right to adjust or negotiate 
the financial support amount. 
(b) NYSERDA reserves the right to reduce the financial support amount if the quantity or cost of EEMS actually installed by the 
applicant differs from the pre-approved amounts.  Notwithstanding any other provision of these Terms and Conditions, NYSERDA 
reserves the right to seek a refund for financial support paid if, at any time, it learns that the agreed-to EEMS were not actually and 
properly installed or have subsequently been disconnected. 
(c) Capital cost financial support is based on predicted kilowatt hour (kWh), summer on-peak kW, and therm reductions.  Summer on-
peak is the period from May 1 to October 31 between the hours of 12:00 p.m. and 6:00 p.m., Monday through Friday, excluding 
holidays. 
 
5. Technical Support 

(a) Custom and Whole Building applications require technical support to help applicants and their design teams assess energy 
efficiency opportunities for the building.  NYSERDA will cost-share the technical support services with the applicant.  Applicants may 
select a technical consultant from a list maintained by NYSERDA, or may utilize the services of a technical consultant of their choice, 
subject to NYSERDA pre-approval.  The technical consultant will work with NYSERDA to provide a written scope of work and budget 
for technical support.  The scope of work will be reviewed by NYSERDA and by the applicant for approval and commitment of their 
cost share prior to delivery of services. 
(b) The applicant agrees to provide the technical consultant firm with access to the site and to design and construction documents.  
The applicant and the applicant’s design team agree to assist the technical consultant by providing design materials and EEM pricing 
information in a timely manner.  As part of this agreement, NYSERDA will oversee the technical consultant’s progress in carrying out 
the work, ensure that the results conform to the scope of work, provide a review of the report prepared under the scope of work, and 
be available to address relevant questions that arise during the project.   
(c) NYSERDA will retain a copy of all materials or reports completed in accordance with the scope of work.  Unless identified as 
confidential or proprietary by the applicant, information contained in these materials or reports may be used for the purpose of 
promoting awareness and adoption of energy efficiency strategies, practices and technologies.  NYSERDA does not provide any 
endorsement of the technical consultant firm’s capabilities to provide services outside the scope of work to be conducted pursuant to 
this program.   
 
6. Cost of Equipment 

Upon completion of the post installation inspection, and at any other time upon NYSERDA’s request, the applicant shall provide 
NYSERDA copies of all invoices (including all materials, labor, and equipment discounts) reflecting the costs of purchasing and 
installing the EEMS.  The invoices shall include a breakdown of all EEMs purchased for installation under this Agreement (the 
application and these Terms and Conditions).  In addition, NYSERDA may request any other reasonable documentation or 
verification of the cost to the applicant of purchasing and installing the EEM. 
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7. Financial Support Payments 

NYSERDA shall pay the capital cost financial support upon receipt of applicant’s invoice in accordance with and subject to the 
provisions of NYSERDA’s Prompt Payment Policy after all of the following conditions are met: (1) installation of the EEMs in the 
identified building project is completed; (2) all necessary documentation is provided; (3) NYSERDA has verified installation costs and 
satisfactory installation of the EEs, all in accordance with the specifications. 
 
8. Follow-up Visits and On-Site Monitoring 

(a) NYSERDA reserves the right to make a reasonable number of pre- and post-installation follow-up visits to the completed building 
during the 24 months following the actual completion date.  Such visit(s) will be at a time convenient to the applicant and made with 
at least one week advance notice to the applicant by NYSERDA. 
(b) The purpose of the follow-up visit(s) is to provide NYSERDA with an opportunity to evaluate the installed EEMs in order to 
determine the actual kW reduction and energy savings for program evaluation purposes. 
 
9. Post-Installation Verification 

NYSERDA is not bound to pay any financial support until it has performed a satisfactory post-installation verification of the 
installation.  If NYSERDA determines that the EEMs were not installed in a manner that is consistent with the purpose of achieving 
energy savings, or if the installation was not consistent with generally accepted good engineering practices, NYSERDA may require 
changes before making any payments.  NYSERDA will not pay financial support until it has been verified that the applicant has 
received, as appropriate, final drawings, operation and maintenance manuals, and operator training. 
 
10.  Limited Scope of Review 

 The scope of review by NYSERDA of the design and installation of the EEMs is limited solely to determining whether program 
conditions have been met.  It does not include any kind of safety review. 
 
11.  Changes in the Program 

Notwithstanding paragraph 22(b), the program and these Terms & Conditions may be changed by NYSERDA at any time without 
notice.  Approved applications, however, will be processed to completion under the Terms & Conditions in effect at the time of the 
approval by NYSERDA. 
 
12. Installation Schedule Requirements  

If the applicant is not engaged in a continuous program of new construction or substantial renovation of the building project by the 
end of one year from the date NYSERDA accepts this Agreement (the application and these Terms and Conditions) NYSERDA may 
cancel this Agreement.   
 
13.  Indemnification 

The applicant shall protect, indemnify, and hold harmless NYSERDA and the State of New York from and against all liabilities, 
losses, claims, damages, judgments, penalties, causes of action, costs and expenses (including, without limitation, attorneys ’ fees 
and expenses) imposed upon or incurred by or asserted against NYSERDA or the State of New York resulting from, arising out of or 
relating to the performance of this Agreement.  The obligations of the applicant under this section shall survive any expiration or 
termination of this Agreement. 
 
14. No Warranties  

 (a) NYSERDA does not endorse, guarantee, or warrant any particular manufacturer or product, and NYSERDA provides no 
warranties, expressed or implied, for any product or services.  The applicant’s reliance on warranties is limited to any warranties that 
may arise from, or be provided by contractors, vendors, etc. 
(b) The applicant acknowledges that neither NYSERDA nor any of its consultants are responsible for assuring that the design, 
engineering and construction of the building or installation of the EEMs is proper or complies with any particular laws (including 
patent laws), codes, industry standards, other applicable rules or regulations.  NYSERDA does not make any representations of any 
kind regarding the results to be achieved by the EEMs or the adequacy or safety of such measures. 
 
15.  Limit of Financial Support Payments 

NYSERDA reserves the right, for any reason, to stop approving financial support applications at any time without notice. 
 
16.  Release by the Applicant 

The acceptance by the applicant of final payment shall release NYSERDA from all claims and liability the applicant, its 
representatives, and assigns might otherwise have relating to this award. 
 
17.  Title to equipment 

Title to all of the equipment purchased under this Agreement shall vest with the applicant. 
 
18.  Application Does Not Entitle Applicant to Participate 

Submission of a completed application does not entitle the applicant to program participation. 
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19.  Vendor Selection 

NYSERDA acknowledges that the applicant may select any vendor or contractor to perform the work contemplated by this 
Application, even after the Application is submitted for approval by NYSERDA.  NYSERDA expects the applicant to competitively 
procure products and services related to this Agreement.  Notwithstanding the foregoing, the applicant acknowledges that NYSERDA 
has the right not to allow a vendor or contractor to participate in this program. 
 
20.  Removal of Equipment 

The applicant agrees, as a condition of participation in the program, to remove and dispose of the equipment being replaced by the 
EEMs in accordance, with all laws, rules, and regulations. 
 
21.  Review of Specifications, Submittals and Drawings 

The applicant will provide NYSERDA with a copy of the specifications for the construction of the building projects that will be provided 
to the construction contractors.  Such specifications must include the EEMs.  NYSERDA may refuse to pay financial support if the 
specifications do not provide for installation of the EEMs consistent with good engineering and energy-efficient design practices.  
Applicant will, upon request of NYSERDA, provide a copy of the as-built drawings and equipment submittals for the Building.  
NYSERDA may refuse to pay financial support if the final submittals and drawings do not substantially reflect the installation of the 
EEMs consistent with the original design intent as identified on the applicant application and worksheets. 
 
22. Miscellaneous 

(a) This Agreement (the application and these Terms and Conditions) is the entire agreement between the parties and supersedes all 
other communications and representations. 
(b) If either NYSERDA or the applicant desires to modify this Agreement, the modification must be in writing and signed by an 
authorized representative of the party against which enforcement of the modification is sought. 
 
23. Site-Specific Custom Measures 

NYSERDA will only approve those site-specific Custom EEMs that NYSERDA believes have cost-effective electric demand, and/or 
usage reduction potential.  In any case, NYSERDA reserves the sole discretion to approve or disapprove of any such EEMs 
proposed. 
 
24.  Incremental Installation Service Costs Recognized 

NYSERDA will recognize incremental installation costs only to the extent that they are reasonable and actually incurred by the 
applicant. 
 
25. No Double Dipping 

Applicants participating in a utility program or a performance contract agreement to implement EEMs will be ineligible to receive 
technical support or financial support for the same EEMs through this program. 
 
26.  Approval Notice 

After an application is approved by NYERDA’s authorized representative, NYSERDA will provide written pre-approval of EEMs 
qualified for financial support. The applicant will receive written notification of the approved financial support amount and the date the 
EEMs must be fully installed to qualify for financial support payments.  This pre-approval authorizes the applicant to proceed with the 
installation of specific equipment and building features described in the approved project documentation. EEMs installed prior to the 
issuance of NYSERDA’s written approval will be deemed an unauthorized installation and NYSERDA will have no obligation to pay 
financial support for those EEMs. 
 
27.  Audit 

The applicant shall keep, maintain, and preserve for a period of three years after receipt of the financial support, full and detailed 
books, accounts, and records pertaining to the performance of this Agreement.  NYSERDA shall have the right from time to time and 
at all reasonable times during this period to inspect and audit any and all books, accounts and records at the office or offices of the 
applicant where they are then being kept, maintained and preserved.  Any payment made under this Agreement shall be subject to 
retroactive reduction for amounts included therein that are found by NYSERDA on the basis of any audit of the applicant by and 
agency of the United States, State of New York or NYSERDA not to constitute an allowable change or cost hereafter. 

 

 


